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Less for More:
“Shrinkflation” Cartels
and Plus-Factor
Analysis

BY HENRY VISSER MELVILLE

S AMERICANS BATTLE HIGHER COSTS

for everyday goods, even products that stay the

same price may be shrinking. This phenome-

non, where a product that appears to maintain

its price actually increases its per-unit price due
to shrinkage, is called “shrinkflation.” Consumers often do
not notice the resulting per-unit price increase. Shrinkfla-
tion is particularly common in food products, which made
up 9.7% of consumer spending in 2025." Indeed, absent
shrinkflation, food-price inflation would have been 3.9%
lower between 2012 and 2021.2

As an example, a chocolatier might put fewer chocolates
in a container or reduce the size of a tub of fudge while
keeping the price the same. Depending on the chocolate’s
signage, the package information, and consumers’ attention
to detail, consumers may not notice the change quickly or at
all. If the packaging is opaque and hides the reduced quan-
tity, consumers may notice the change only if they remem-
ber the old weight printed on the package or if they can
feel the difference in the product. Neither of these options
is particularly feasible for consumers, whose attention is
rarely focused on exactly how much their chocolate weighed
during their last shopping trip.

Shrinkflation can also exacerbate inflation because com-
panies may reduce product sizes in addition to, or instead
of, increasing prices when faced with higher production
costs in high-inflation environments. This choice is attrac-
tive because consumers are more sensitive to a price increase
than to a product-size reduction.’ So if a company reduces
product sizes instead of increasing prices and consumers do
not notice, it can keep its market share, or even increase
its share if competitors increase prices rather than reducing
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product sizes. A company may also decide to shrinkflate its
products to increase its margins. Since consumers may not
respond to the shrinkflation, it gives companies the oppor-
tunity to increase margins without losing market share.

Beyond unilateral-conduct concerns, shrinkflation is a
ripe area for collusion because companies may be able to
reap outsized profits without public backlash from higher
prices. By extending their shrinkflation to a cartel, compa-
nies can further increase their profits while evading atten-
tion. Plaintiffs alleging shrinkflation cartels will face many
of the same hurdles as plaintiffs alleging a regular cartel. But
the way consumers respond to shrinkflation will change
the analysis for the actions-against-self-interest, demand-
elasticity, and price-signaling plus factors.

The danger that shrinkflation will be used by companies
and cartels to take advantage of consumers is great. Con-
sumers should be on the lookout for cartel behavior, and
legislatures may want to propose rules to protect consumers
even in the absence of a cartel. This article touches on the
dangers of unilateral shrinkflation for consumers, which is
properly a target for state or federal consumer-protection
laws, but fully examining those dangers is beyond this arti-
cle’s scope. Instead, this article focuses on the risk of collu-
sive shrinkflation and how litigants will need to adapt their
analyses to shrinkflation’s characteristics.

Shrinkflation can also affect non-consumer goods sales,
but businesses often watch their input costs closely or
already purchase inputs on a per-unit basis, so they (the
businesses) are more likely to spot shrinkflation. While a
shrinkflation cartel in non-consumer goods is possible, this
article focuses on consumer goods and how consumers react
to shrinkflation.*

How Consumers Respond to Shrinkflation.
Shrinkflation’s most beneficial characteristic for companies
is that it does not strongly affect consumer behavior. For
both small and large package-size reductions, elasticity of
demand is centered around one, which means that a 1%
decrease in package size results in a 1% decrease in overall
volume sold of the product.’ This means that the same num-
ber of units are sold after the package shrinks, with the 1%
decrease in package size accounting for the 1% decrease in
total volume sold. Therefore, changes in consumer behavior
are not causing the decrease in volume sold, and demand is
not responsive to changes in package size. And this elasticity
does not change with the size of the reduction.® Rather, con-
sumers purchase the same number of items of the product
or slightly increase their consumption.” However, the total
volume sold in response to shrinkflation remains unchanged
or decreases slightly.®

The upshot for companies is that consumers do not
respond strongly to reduced package sizes. But, while this
makes shrinkflation attractive, there are long-term dangers
for a company’s brand. While consumers don’t like price
increases, they may view a price increase in response to a
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cost increase as fair, whereas they may view shrinkflation
in the same situation as deceptive.” And once consumers
feel deceived, they are less likely to buy from that company
again.'” Nowadays, this effect can be amplified by social
media, leading to severe harms for companies that consum-
ers feel are shrinkflating unfairly. Companies recognize this
by shrinkflating less in states that have unit-price laws, which
help reveal shrinkflation to consumers,'" although unit-price
information only minimally increases consumer responses.'?
Consumers may also be more likely to notice shrinkflation if
multiple companies shrinkflate the same product line; each
consecutive shrinkage increases the chance that consumers,
wary or unwary, will notice the change. This is dangerous
for companies shrinkflating unilaterally, as consumers may
be more likely to adjust away from the company’s prod-
ucts if they can, and for shrinkflation cartels, which may
be increasingly likely to be noticed as more companies join
the cartel.

Shrinkflation’s effects are especially attractive for com-
panies that compete online. Consumers shopping online
tend to be highly price-sensitive, especially in low-quality
goods," due to the low search costs they face online. To
avoid this price sensitivity, companies may have the ability
to obfuscate prices through various strategies,'* including
shrinkflation.

However, other research indicates that shrinkflation inten-
sifies price competition, which would make shrinkflation a
bad choice for companies looking to increase profits.” If
consumers do respond to shrinkflation, then companies in
oligopolistic markets may just use package sizes as an addi-
tional medium of competition.'® Since shrinkage would
intensify price competition, companies would want to
avoid starting shrinkflation competition. However, compa-
nies’ actions indicate that the benefits of shrinking products
outweigh the risks of intensified competition; companies do
shrinkflate their products. The average size of packaged-food
products decreased by 7.24% between 2012 and 2021."

A unilateral package-size reduction is not illegal, but
coordination between competitors to shrink package sizes
is a cartel. While the behavior that the cartel is coordinat-
ing is unconventional, a shrinkflation cartel is the same as a
regular price-inflating cartel. In a regular cartel, package size
is unchanged while the price is increased, leading to a per-
unit price increase. The same result is reached when price is
unchanged and the package size is decreased. Indeed, courts
have found far more unusual terms than unit prices to be
essentially price terms.'® But a shrinkflation cartel is more
nefarious since it is harder to detect, so antitrust regulators
and consumers should be on the lookout for coordinated
packaging changes.

Shrinkflation Cartels.

Unilateral shrinkflation, like a unilateral price increase, is
legal outside of certain circumstances discussed below. The
key for plaintiffs alleging a shrinkflation cartel is showing
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that the defendants’ shrinkflation was the result of an agree-
ment rather than unilateral conduct or conscious parallel-
ism. While shrinkflation cartels produce the same per-unit
price effects as regular price-fixing cartels, the antitrust anal-
ysis will be different because of how consumers respond to
shrinkflation. In particular, consumer response will affect
the plus-factor analysis, the admissibility of certain expert
statements, and the shape of injunctive relief. While some
cases, such as In re Packaged Seafood Products Antitrust Lit-
igation," have included allegations of package shrinking in
addition to price and quantity restrictions, the size reduc-
tions themselves have rarely been central to those cases. And
those cases that have included allegations related to pack-
age-size reductions lack many reported decisions, but they
still provide a few valuable lessons.

In In re Pre-Filled Propane Tank Antitrust Litigation,”
purchasers of pre-filled propane tanks sued the two largest
providers of those tanks for colluding to reduce tank size
from 17 pounds to 15 pounds without a corresponding
price decrease.” The court held that allegations of reduced
tank filling could state a claim for a price-fixing conspiracy:

The allegations of a price-fixing conspiracy are sufficient.

Plaintiffs plead that Defendants “conspired and acted in

concert to eliminate competition by reducing the amount

of propane they would put in their tanks, thereby raising
the per-pound price of propane across the country as well as

by dividing the market for Filled Propane Exchange Tanks
in violation of federal antitrust law.”?

This case is also an excellent example of a size decrease
that is difficult to notice; unless the consumer is a particu-
larly lavish user of propane tanks, they might not notice that
the weight has changed since the last time they purchased
a tank. If the FTC had not investigated the tank provid-
ers after they tried to strong-arm Walmart into accepting
the smaller tanks, the case might never have come to light.
While the FTC did not allege that the suppliers colluded
to reduce the tank sizes, the FTC’s statement and Commis-
sioner Ohlhausen’s dissent both acknowledged that reduc-
ing product size while maintaining price is a per-unit price
increase.”

The plus-factor analysis in Packaged Seafood used the tra-
ditional pricing lens, and Pre-Filled Propane did not reach a
point where the court could opine on plus factors. But in
In re McCormick & Co., Inc., Pepper Products Marketing
& Sales Practices Litigation, plaintiffs alleged that McCor-
mick and its retailers conspired to reduce the amount of
pepper in canisters manufactured by McCormick,* and the
court analyzed certain plus factors through a shrinkflation
lens.” While the court dismissed the plaintiffs’ antitrust
claims for failure to state a claim,” the McCormick Pep-
per court’s analysis can be combined with litigants’ usual
plus-factor arguments to suggest what opportunities and
hurdles the plus-factor analysis presents.

Plus-Factor Analysis. As noted above, one of the most
important parts of a price-fixing case is the plus-factor



analysis. Evidence of price fixing can be either direct, such
as an email chain in which the parties agree to fix prices,
or indirect, such as economic observations about compa-
nies’ behavior. Indirect evidence is more common because
price-fixers often know better than to generate convenient
direct evidence. But indirect evidence alone is insufficient to
establish liability, because some price-setting behavior may
be motivated by either individual self-interest or price-fixing
schemes. So making a determination of liability based on
indirect evidence requires the court and the fact-finder to
make an inferential leap from conscious parallelism, which
is not an antitrust violation, to collusion; plus factors help
them make that leap.”’

The Supreme Court first articulated antitrust plus factors
in Interstate Circuit, Inc. v. United States,”™ and they have
been developed by courts since then. There is no compre-
hensive list of plus factors, but commonly cited ones are
market concentration, entry barriers, inelastic demand,
substitutes, and product homogeneity.”” The analysis for
most plus factors does not vary depending on whether the
claim is traditional price fixing or shrinkflation price fix-
ing. For example, product homogeneity facilitates fixing a
single price (or unit price) regardless of whether the fixing
is accomplished by setting price or by setting product size.
Similarly, plus factors related to the formation of a conspir-
acy, such as opportunity to conspire, invitations to collude,
and a high number of intercompetitor communications,
would not change based on the medium of collusion.

But three commonly cited plus factors interact with
shrinkflation in a more-complex way that litigants will want
to consider: actions against self-interest, demand elasticity,
and price signaling.

1. Actions Against Self-Interest. One of the most
important plus factors is whether the actions of the cartel
members make sense in the absence of a cartel. For exam-
ple, a single company risks losing market share to competi-
tors if it increases prices unilaterally; consumers would switch
to the company’s competitors. While product characteristics
like heterogeneity can weaken this dynamic, courts generally
recognize that any particular firm would be worse off if it
unilaterally increased prices.”” But if the companies in a mar-
ket coordinate their price increases, consumers have no choice
but to pay the higher price or skip buying the product.

While actions against self-interest are an important plus
factor, they are not sufficient on their own. This is because
oligopolistic competition may lead companies to make
unilateral price-maximizing decisions that would not be
price-maximizing if the other companies did not follow.”
This means that, in a market with more competitors,
individual competitors do not notice each other’s pricing
decisions, or the number of competitors may otherwise
facilitate strong price competition. However, in an oligop-
olistic market, the competitors take each other’s decisions
into account, leading to a higher equilibrium price. Absent
an agreement between competitors, this is not illegal; it is

conscious parallelism.”* So plaintiffs must allege other plus
factors to show that the actions against self-interest are the
result of an agreement not to compete rather than conscious
parallelism.*

Nonetheless, in the main actions-against-self-interest
analysis, shrinkflation-cartel defendants can argue that it is
in their individual self-interest to shrinkflate because they
will reap greater profits until consumers notice the shrink-
flation, which can take a long time. Consumers purchase
the same number of items or slightly increase their con-
sumption in response to shrinkflation,® so companies can
increase their profits unilaterally. This dynamic was recog-
nized by the McCormick Pepper court, which noted that
“[r]etailers could well have expected that most consumers
would be insensitive to the precise amount of pepper in a
container and therefore willing to pay the same retail prices
as before.”

In turn, plaintiffs will want to show that it is only in
a firm’s short-term self-interest to shrinkflate. In the long
term, consumers will switch away from the shrinkflating
company based on the reduced package size and higher
per-unit price. And shrinkflating also may make consumers
less likely to purchase the company’s products in the future.
Plaintiffs will want to point out that cartel members often
sacrifice short-term profits for long-term ones, so it is illogi-
cal for defendants to now argue that shrinkflating is in their
individual self-interest because it generates short-term prof-
its when those shorter-term profits are negated by long-term
losses.*® Indeed, one strategy for punishing defecting cartel
members, lowering prices to force the defector to lose profits
as well, is entirely based on cartel members’ willingness to
forego short-term profits to punish defecting cartel mem-
bers and keep long-term profits from the cartel high.”

Separately, plaintiffs can ask their experts to show that
shrinkflation intensifies price competition, so shrinkflation
is a bad choice for companies looking to unilaterally increase
profits.® The resolution of these arguments will ultimately
depend on the characteristics of the product and which par-
ty’s expert can convince the court and the jury of the direc-
tion that the company’s self-interest points.

2. Demand Elasticity. Inelastic demand allows a com-
pany with market power to increase prices without losing
significant sales, because consumers in such a market do
not alter their buying habits strongly in response to price
changes.”” So, on the same principle, a cartel in a market
with inelastic demand will be more profitable and is more
likely to form. Demand elasticity is a relevant market char-
acteristic in all cartel cases, but the way shrinkflation affects
consumers choices makes it particularly relevant.

In normal cartel litigation, each expert witness opines on
the market’s demand elasticity as part of their expert report.
The experts in a shrinkflation case will need to further
opine on how the market’s demand elasticity will change if
consumers are not even aware of the price change they are
experiencing.
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Plaintiffs will want to argue that the natural demand elas-
ticity of the product market at issue is made more inelas-
tic by the psychological effects of shrinkflation. In the case
of a product with inelastic demand, plaintiff’s expert will
want to show that the innate inelasticity of the demand for
the product does not disappear when shrinkflation infects
the market; it simply becomes more inelastic. This makes
the market even more susceptible to cartelization because it
makes the cartel even more profitable. And in the case of a
product with more elastic demand, it may allow a cartel to
form profitably where it could not normally form because
consumers would substitute away. In the McCormick Pep-
per court’s analysis of actions against self-interest, the court
noted that the defendants likely expected consumers not to
respond to an obscured quantity change,* which serves as
an implicit recognition of these elasticity effects.

3. Price Signaling. Classic price signaling involves pub-
lic announcements, often in advance, of price changes. This
does not apply any more to shrinkflation price fixing than
it does to classic price fixing. Generally, announcements are
for business-to-business products, such as titanium diox-
ide, containerboard, and caustic soda,*! and are wide-scale
announcements rather than changes to the price at a store.
These price announcements usually include prices per quan-
tity anyway, so a cartel that shrinks quantity and a cartel that
increases prices directly would be analyzed under this factor
the same.

But consumer-focused goods may have a different analy-
sis under this factor because some laws aimed at protecting
consumers from shrinkflation require companies to post
per-unit prices, making it easier for cartels to police behav-
ior. A discussion of shrinkflation-focused consumer-protec-
tion laws is included below, but, in short, eighteen states and
the District of Columbia have some form of unit-pricing
law or regulation.” These laws generally require stores to
display unit price on the product’s shelf, packaging, or sig-
nage.® Packaging laws aimed at shrinkflation have also been
passed in France, Austria, Hungary, and Romania. South
Korea has a unique law which requires that any reduction in
package volume or weight be posted on packaging and on
the company’s website for three months.*

The United States’ unit-pricing laws have the interest-
ing effect of making it impossible for a member of a clas-
sic price-fixing cartel to undercut the agreed-upon price
by secretly shrinkflating, while also making it easier for a
shrinkflation cartel to police itself. Of course, these effects
only manifest on the shelves of supermarkets, and cartels
often opt for more technologically sophisticated forms of
policing as computer algorithms continue to change the
opportunities for collusion.

South Korea’s three-month requirement has its own
pros and cons. Requiring reductions in package volume or
weight to be posted for three months leaves a clear trail of
price changes over time that can be tracked by regulators
and consumers. But it also provides more opportunity for
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a cartel leader to police members’ behavior. How much lee-
way this provides the cartel leader will turn on the particu-
lar facts of a case, but canny would-be shrinkflation cartels
could use compliance with unit-price laws as cover for their
price policing.

As the Supreme Court stated in Continental Ore Co. v.
Union Carbide & Carbon Corp., plus-factor analysis is not
individualized.* It is a combined inquiry about whether a
conspiracy is likely, so the plus factors should be considered
together.”” Although the fact that plus factors can build upon
each other generally helps plaintiffs more than defendants,
the wholistic analysis can be properly used by both plaintiffs
and defendants. In a shrinkflation cartel, both plaintiffs and
defendants should be attentive to how the characteristics of
the product at issue can be leveraged to connect plus factors
and strengthen their arguments.

Other Litigation Considerations. In addition to the
plus-factor considerations above, the nature of shrinkfla-
tion will affect two other aspects of litigation. First, litigants
should consider that many of the ways shrinkflation affects
consumers could be construed as psychological. Experts can
only opine on matters within their area of expertise, which
is generally economics in antitrust cases, so any statements
about states of mind or psychological motivations may be
inadmissible.*® Litigants will want to either include expert
opinions from a broader range of experts or craft the lan-
guage of their opinions to include only economic effects on
consumers. And the opposing party should look to exclude
any statements outside these bounds.

Second, plaintiffs will need to be careful with injunctive-
relief requests. On one hand, courts generally frown on injunc-
tive relief requests to obey the law.* On the other hand, as
the Pre-Filled Propane court acknowledged, an injunction to
maintain product sizes is meaningless without a correspond-
ing price requirement.”® And an injunction that sets both
would destroy a company’s ability to respond to changes in its
environment such as input-cost changes, essentially turning
them into regulated entities. So plaintiffs will need to tailor
their requested relief to the mechanics of the cartel’s behavior
to provide the court with a proposal that will provide relief
while not overly restricting the cartel members.

Shrinkflation and Consumer Protection.

Outside of its potential uses for a cartel looking to remain
undetected, shrinkflation has general appeal for companies
looking to increase per-unit prices. Generally, companies
increase prices in response to rising input costs. But even if
the shrinkflation is well-motivated, consumers should not
have price information hidden from them.

Even though consumers can already sue shrinkflating com-
panies for violating state consumer-protection laws and for
unjust enrichment, some legislatures have tried to pass laws
and regulations aimed directly at shrinkflation.”® Nonethe-
less, legislatures in the United States and globally continue
searching for direct solutions to shrinkflation.



In the United States, the main legislative response to
shrinkflation has been laws and regulations that require
unit price disclosures. Eighteen states and the District of
Columbia have some form of unit-pricing law or regula-
tion.”> Mandatory unit-pricing laws generally require prices
to be expressed in price per weight, dry measure or volume,
liquid volume, count, area, or length.> The unit price must
be shown on the product’s shelf, packaging, or signage, and
it must be “displayed clearly and in a non-deceptive man-
ner.””* These requirements help consumers understand how
much of a product they are buying and, if they were paying
attention to the last time they purchased the product, how
companies have changed their products.

At the federal level, Senator Rober P. Casey introduced
the Shrinkflation Prevention Act of 2024 (the “Shrink-
flation Prevention Act”).” The Shrinkflation Prevention
Act defined shrinkflation as “the practice of downsizing,
or reducing the amount or size of a consumer product (as
defined in section 101 of the Magnuson-Moss Warranty—
Federal Trade Commission Improvement Act (15 U.S.C.
2301)) while not decreasing the price of such product by
a commensurate amount.”® The act required the FTC to
“promulgate regulations . . . to prohibit any manufacturer
from engaging in shrinkflation.”” It also allowed the FTC
to modify its definition of shrinkflation “as the Commis-
sion considers appropriate.”® The bill has not passed, but it
would make shrinkflation an unfair practice under the FTC
Act and empower the FTC and state attorneys general to sue
manufacturers for shrinkflating.

But unit-price laws and the Shrinkflation Prevention Act
have substantial weaknesses. Unit-price laws only minimally
increase consumer responses to per-unit price increases.’
The Shrinkflation Prevention Act has the advantage of cov-
ering the broadest swath of products; consumers are pro-
tected from shrinkflation in all goods purchases. But the
act has not yet passed. And, even if the act does pass, since
manufacturers are prevented from reducing package sizes
without a corresponding price change, they do not have the
option of a package-size decrease in response to increased
costs. There are also circumstances when consumers might
prefer a package-size decrease to a price increase. For exam-
ple, a large can of AriZona Iced Tea has been 99 cents since
the early 1990s; since that is a feature of the brand, both the
company and consumers might prefer it remain 99 cents
even if the company’s costs increase.

Other countries have recently explored different solutions
to shrinkflation. In 2024, France began requiring supermar-
kets to display a statement on changes in quantity and price
of a product for two months after the change.® Romania,®’
Hungary,*? and Austria® have passed similar laws. The Hun-
garian law also requires the creation of a database where the
shrinkflated products must list the old size, the new size,
and the date of the change.** And, as noted above, and also
in 2024, South Korea began requiring companies to display
any reduction in package volume or weight on packaging

and on their website for three months.”> The French and
South Korean laws allow manufacturers to change product
sizes with notification, but limit the circumstances in which
notification is required.

A combination of the French, South Korean, and United
States laws is likely to help consumers the most. An ideal
law would allow companies to reduce package sizes with-
out a price decrease but require the manufacturer to print
the downsizing information on the package and require
the retailer to print the downsizing information on the
shelving or other signage. And the information should not
just include the unit pricing. It should include the old and
new unit prices, prominently displayed, so consumers can
understand what has changed. The issue of the time period
for which the information should be displayed is thorn-
ier. Ideally, the period would vary based on the product;
a two-month period might be sufficient for consumers of
an item that is bought regularly enough for consumers to
understand the unit-price change, but it might be insuffi-
cient for an item like spices that is bought more rarely. Since
the marginal cost to the companies for printing the updated
packaging should be minimal, it is better to err on the side
of caution and pick a longer period, as a law with variable
periods would be more administratively difficulc. Il
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Businesses are less likely to notice “skimpflation.” Skimpflation is similar
to shrinkflation, but it involves reducing the quality of a good or service
while maintaining the price. See Alexis Benveniste, ‘Skimpflation’: An Even
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Skimpflation: A Reason Inflation Is Worse than the Government Says It
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to a previously advertisement-free streaming service. These changes are
even harder to track because this information is not generally posted or
tracked. The Bureau of Labor Statistics tracks quality changes in some
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benchmarks because he claims the evidence shows that an industry-wide
tuna can resizing produced a shock to the market, which makes that period
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0 860 F.3d 1059 (8th Cir. 2017).
11d. at 1062.
2 1d. at 1069.

Ferrellgas Partners, L.R, FTC Docket No. 9360, Statement of Chair-
woman Edith Ramirez and Commissioner Julie Brill at 2 (Oct. 31, 2014),
https://www.ftc.gov/system/files/documents/public_statements
/596841/141031bluerhinoramirezstatement.pdf (“Reducing the volume
of propane gas in a tank while keeping the price constant is equivalent to a
per unit price increase.”); Ferrellgas Partners, L.R, FTC Docket No. 9360, Dis-
senting Statement of Commissioner Maureen K. Ohlhausen at 1 (Oct. 31,
2014), https://www.ftc.gov/system/files/documents/public_statements
/596381/141031amerigasbluerhino.pdf (“Chairwoman Ramirez and Com-
missioner Brill are certainly correct that ‘[rleducing the volume of propane
gas in a tank while keeping the price constant is equivalent to a per unit
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4 In re: McCormick & Co., Inc., 217 F. Supp. 3d 124, 130 (D.D.C. 2016),
amended on reconsideration sub nom. In re McCormick & Co., Inc., Pepper
Prods. Mktg. & Sales Pracs. Litig., 275 F. Supp. 3d 218 (D.D.C. 2017)
(“McCormick Pepper”).
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5 1d. at 133 (“Plaintiffs do not allege any specific communications from which
an agreement can be inferred. Second, they allege no facts to suggest that
defendants would have been acting against their independent economic
self-interest if they had chosen the same prices as charged before without
having an agreement about them.... Finally, plaintiffs fail to allege any moti-
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prices. Without an agreement, the retailers could each choose to maintain
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their traditional prices, because plaintiffs have not alleged any reason that
retailers would have had to fear being undercut by competitors.”).

Id. at 139.

Interstate Cir., Inc. v. United States, 306 U.S. 208, 221 (1939) (“As is
usual in cases of alleged unlawful agreements to restrain commerce, the
government is without the aid of direct testimony that the distributors
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conspirators.”).

306 U.S. 208 (1939).
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tive Synergy of Plus Factors in Price-Fixing Litigation, 115 Nw. U. L. REev.
1581 (2021).
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In re Chocolate Confectionary Antitrust Litig., 801 F.3d 383, 397-98 (3d
Cir. 2015) (“Even though this practice of parallel pricing, known as ‘con-
scious parallelism, produces anticompetitive outcomes, it is lawful under
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agreement .... Second, conscious parallelism is lawful not because it ‘is
desirable (it is not),” but because courts have no effective remedy for the
problem.”) (citations omitted).

In re Generic Pharms. Pricing Antitrust Litig., 338 F. Supp. 3d at 449.

Lee, supra note 5 at 22.

McCormick Pepper, 217 F. Supp. 3d at 133.

This type of short- and long-term interest argument also plays out in tradi-
tional plus-factor analysis. See Alvord-Polk, Inc. v. F. Schumacher & Co., 37
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Inc., 675 F. Supp. 894, 902 (D.N.J. 1987) (“[Dlefendants assert ... that
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in contravention of the brewer’s corporate policy; and that each distributor
made a separate and independent business judgment that the short-term
profits, if any, to be derived from out-of-territory sales were not worth the
risk of losing its franchise to sell Miller or A-B beer.”).

Christopher R. Leslie, Trust, Distrust, and Antitrust, 82 Tex. L. REev.
515, 618-20 (2004). See also HERBERT HovENKAMP, FEDERAL ANTITRUST
Povricy: THE Law oF CoMmpPETITION AND ITs PRracTicE 187 (7th ed. 2024)
(“Among the most successful and credible punishments for cheating is for
the non-cheating cartel members to lower their price to the competitive
level.”).

Yonezawa, supra note 15, at 462-63.

Leslie, supra note 29, at 1591.

McCormick Pepper, 217 F. Supp. 3d at 133 (“Retailers could well have
expected that most consumers would be insensitive to the precise amount
of pepper in a container and therefore willing to pay the same retail prices
as before.”).

Miami Prods. & Chem. Co. v. Olin Corp., 449 F. Supp. 3d 136, 151 (W.D.N.Y.
2020); Kleen Prods. LLC v. Int’l Paper, 276 F. Supp. 3d 811, 837 (N.D. lIl.
2017), aff’d sub nom. Kleen Prods. LLC v. Georgia-Pac. LLC, 910 F.3d 927
(7th Cir. 2018); In re Titanium Dioxide Antitrust Litig., 959 F. Supp. 2d 799,
825-26 (D. Md. 2013).

John T. McGuire et al., Uniform Laws and Regulations in the Areas of Legal
Metrology and Fuel Quality, NIST HB 130-2026, NAT'L INST. OF STANDARDS
AND TECH., 12-13.
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44 Song Jung-a, South Korea Cracks Down on ‘Shrinkflation’, Fin. TiMEs,
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Ariel Ezrachi & Maurice E. Stucke, Artificial Intelligence & Collusion: When

Computers Inhibit Competition, 2017 U. ItL. L. Rev. 1775, 1792.

46 370 U.S. 690, 699 (1962) (“In cases such as this, plaintiffs should be
given the full benefit of their proof without tightly compartmentalizing the
various factual components and wiping the slate clean after scrutiny of
each.”).

47 1d.

48 Ploss v. Kraft Foods Grp., Inc., 637 F. Supp. 3d 561, 575 (N.D. Ill. 2022).

49 See, e.g., Midwest Mach. v. Nw. Airlines, Inc., 211 FR.D. 562, 571 (D.
Minn. 2001); N. Brevard Cnty. Hosp. Dist. v. C.R. Bard, Inc., 710 F. Supp.
3d 1090, 1115 (D. Utah 2023).

In re Pre-Filled Propane Tank Antitrust Litig., 893 F.3d 1047, 1057-58 (8th
Cir. 2018) (“The indirect purchasers’ inadequate pleading of an injury-in-
fact also means they lack standing to pursue the third injunction ground
(not addressed in the FTC orders)—to increase the fill levels of the tanks
to 17 pounds of propane. Even if they had adequately pled an injury-in-fact,
as the district court noted, the parties ‘agree that mandating an increase
in the amount of propane in the tanks without a mandate regarding price
would not decrease the price per pound of propane tanks.””) (citation omit-
ted). The McCormick Pepper court also acknowledged this, albeit not in
the context of an injunction: “Antitrust law maximizes consumer welfare
by encouraging competition, not by dictating companies’ products and
prices.” McCormick Pepper at 225.

For example, in addition to their antitrust claims, the McCormick Pepper
plaintiffs also alleged that the defendants violated the consumer-protec-
tion laws of 25 states and were unjustly enriched. McCormick Pepper, 217
F. Supp. 3d at 129.
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