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amended to specify the core requirements for class
certification so familiar today. According to Professor Arthur Miller, who identifies himself as a
“percipient witness and participant in the process,”
the goal of the 1966 amendments was to encourage efficiency and fairness through the liberal joinder of claims and parties.1 Innovation in case management was perceived to be
necessary not only to provide a “receptive procedural vehicle
for the explosion of civil rights cases” but also to “provide a
mechanism for allowing the joinder of related, modest-sized
claims, held by a significant number of people, the pursuit of
which would be economically unviable if obliged to be
advanced one by one.” 2
To that end, the new rule created a completely new category of claims, i.e., damages claims that would qualify for
aggregated treatment under Rule 23(b)(3), thus allowing joinder in common litigation of what we now call “negative value
claims.” 3 As the Supreme Court noted in Amchem Products,
Inc. v. Windsor,4 this was a key objective of the 1966 Rule
amendments: ‘“[T]he Advisory Committee had dominantly
in mind vindication of ‘the rights of groups of people who
individually would be without effective strength to bring their
opponents into court at all.”’ 5
The ensuing 50 years of Rule 23 practice have seen various amendments to the language of the Rule relating to such
matters as the timing of the certification motion, appeal
rights, the content and form of notice, and settlement
requirements. But the core requirements for class certification
specified in Rules 23(a) and (b) have remained unchanged for
50 years.6
You would never know it! Judicial interpretations of those
requirements, along with the practices of attorneys and parties in class action cases, have changed radically over time.
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Until at least the mid-1990s (and perhaps later), motions for
class certification were made and decided early in the litigation.7 Discovery, if taken at all, was often bifurcated and limited to “class issues.” 8 Expert materials were perfunctory or
non-existent, and the courts were prohibited from engaging
in “a battle of the experts.” 9 Most significantly, following an
apparent directive from the Supreme Court in Eisen v. Carlisle
& Jaquelin, courts were required to assume the facts as alleged
in the complaint were true and were not permitted to “conduct a preliminary inquiry into the merits.” 10 In many courts,
there was a judicial presumption favoring class certification in
“doubtful” cases.11 Particularly in antitrust cases, the important role class actions play in private enforcement was a factor that augured in favor of class certification.12 Indeed, despite
the Supreme Court’s admonition in General Telephone Co. v.
Falcon that a class certification requires a “rigorous analysis,” 13 as late as 1997, the Court stated in Amchem that
“[p]redominance is a test readily met in certain cases alleging
consumer or securities fraud or violations of the antitrust
laws.” 14
That was then. Today, by contrast, courts deciding class
certification are required not only to probe behind the pleadings but also to resolve factual disputes that bear on Rule 23
requirements even if they involve contested merits issues.15
Plaintiffs not only must proffer admissible evidence from
which a factfinder could find in their favor (i.e., meet the
summary judgment standard) but also must submit evidence
sufficient to demonstrate compliance with each element of
Rule 23 by a preponderance of the evidence.16 If expert evidence is necessary for plaintiffs to carry their burden, then
that evidence is (presumably) subject to the standards set
forth in Daubert v. Merrill Dow Pharmaceuticals Inc.17 And
even if expert evidence is admissible and reliable, the court is
required to determine whether it is more persuasive than the
opposing expert’s evidence. In other words, courts must not
only engage in but also resolve the “battle of the experts.” 18
Consequently, class certification motions and decisions
(at least in antitrust cases) are now routinely delayed until the
completion of full-blown merits discovery, and often involve
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full production of industry-wide sales data, extensive expert
analysis, full evidentiary hearings and Daubert motions, as
well as the expenditure of millions of dollars in attorney time
and costs on both sides of the “v.” And all of this takes place
before either side has a notion of the value of the case.
How we got from there to here has been the subject of
much discussion and scholarly writing and is beyond the
scope of a single article in this magazine.19 Perhaps not coincidentally, the evolution in class certification standards began
shortly after the 1998 amendments to Rule 23 that added
Rule 23(f ) permitting interlocutory appeals of class certification decisions.20 Recognizing the importance of the class
certification decision in the litigation, the circuit courts
embraced the opportunity to take a second look at the interplay between Eisen and Falcon, ultimately interpreting the
“rigorous analysis” requirement of Falcon to require resolution of factual disputes that bear on the requirements for class
certification. Thus, in Szabo v. Bridgeport Machines, Inc.,
Judge Easterbrook wrote: “[N]othing in the 1966 amendments to Rule 23, or the opinion in Eisen, prevents the district court from looking beneath the surface of a complaint
to conduct the inquiries identified in that rule and exercise
the discretion it confers.” 21 Multiple other courts followed
this analysis, culminating in the Third Circuit’s seminal
Hydrogen Peroxide decision in 2008.22
Driving the analysis in Szabo and in other cases was the
accepted “truism” 23 that the most rigorous of analyses was
required because class certification placed defendants in a
bet-the-company position, inducing substantial settlements of
even weak claims.24 The Third Circuit highlighted this concern as driving its certification analysis: “In some cases, class
certification ‘may force a defendant to settle rather than incur
the costs of defending a class action and run the risk of potentially ruinous liability’. . . . Accordingly, the potential for
unwarranted settlement pressure ‘is a factor we weigh in our
certification calculus.”’ 25
Missing from that calculus is the countervailing factor: the
role of Rule 23 as a vehicle for the litigation of negative value
claims and the reality that, in denying class certification, the
choice is not between a class case and an individual action but
between a class action and no action at all.26 The current
trend towards heightening plaintiffs’ burden means concern
over avoiding hyperbolic settlement pressures has decidedly
outpaced concern over providing a mechanism for litigating
low-value claims. As discussed below, the Roberts Court’s
decisions reinforce this trend, effectively rejecting as compelling public policy the aim of providing a forum for the
“vindication of ‘the rights of groups of people who individually would be without effective strength to bring their opponents into court at all.’” 27
The Roberts Court Weighs In
The discretionary review afforded by Rule 23(f) also provided
the Roberts Court with opportunities to weigh in on class
certification standards. Prior to this term, the Roberts Court
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A trilog y of [Cour t] decisions all but closed the
door entirely on arguments that class action bans
in arbitration agreements violated state public policy
or precluded the effective vindication of federal
statutor y rights.

had addressed class action issues in at least six cases,28 ruling
in all but one of them in favor of curtailing class actions.29 A
trilogy of decisions all but closed the door entirely on arguments that class action bans in arbitration agreements violated state public policy or precluded the effective vindication
of federal statutory rights.30 In fact, in Italian Colors, the
Court unabashedly rejected arguments that Rule 23 played
a compelling role in either the vindication of small dollar
claims or the private enforcement of antitrust laws, holding
instead that the “[a]ntitrust laws do not guarantee an affordable procedural path to vindication.” 31
In Wal-Mart Stores, the Court reversed class certification,
establishing a new and more stringent requirement to demonstrate the existence of commonality under Rule 23(a)(2).
Importantly for purposes of the issues now before the Court
(and being litigated in various courts of appeals), the Court
also rejected as a “trial by formula” plaintiffs’ suggestion that
they could try the back-pay claims of class members using a
bellwether trial procedure and extrapolate the results across the
class.32 While the Court’s decision would appear to have limited applicability in a Rule 23(b)(3) context, the “trial by formula” rubric has been used by defense counsel to cast doubt
on the use of all or most statistical sampling or averaging in
class certification proceedings.33 As discussed below, the appropriate use of statistical analysis and “averages” is now before
the Supreme Court in Tyson Foods Inc. v. Bouaphakeo.34
In Comcast v. Behrend, the Court addressed class certification in the Rule 23(b)(3) context, reversing certification on
the ground that the plaintiff’s expert proffered a damages
model measuring aggregate classwide damages under four
theories of liability, where only one of the theories had been
held by the district court to be provable with common evidence.35 Since that decision, there has been considerable
debate as to its import and breadth, with some maintaining
that the ruling “breaks no new ground on the standard of certifying class actions” 36 while others urge that it requires a
demonstration of “commonality of damages” and a damages model that would allow individual damages to be established with common proof.37
For plaintiff-side practitioners, the one bright spot in the
Roberts Court’s class certification decisions prior to this
term is Amgen Inc. v. Connecticut Retirement Plans and Trust
Funds.38 There, in a securities fraud case arising under Rule

10b-5,39 the Court held that proof of the “materiality” of the
misrepresentation need not be made at the class certification
stage because materiality is subject to classwide proof, and
“the failure of proof on the element of materiality would end
the case for one and for all,” leaving no individual issues to litigate.40 In reaching this conclusion, the Court underlined
three points that may bear on the cases currently being decided: (1) resolution of factual issues at class certification should
be limited to those issues that are necessary to determining
Rule 23 compliance; (2) a plaintiff need not establish that he
or she will prevail on the merits to obtain class certification;
and (3) common evidence need not predominate on each element of the claim, but only in the case as a whole.41
Current Issues
The Supreme Court’s interest in class certification has continued into the current term with the grant of certiorari in
several cases that may affect class action practice going forward: Tyson Foods, Inc. v. Bouaphakeo,42 Campbell-Ewald Co.
v. Gomez,43 and Spokeo v. Robins.44 In addition, many observers
expect that the Court will grant certiorari to resolve a circuit
split over the evolving standard of “ascertainability,” a split
embodied by the Third Circuit’s decision in Carrera v. Bayer
Corp. and the Seventh Circuit’s decision in Mullins v. Direct
Digital LLC.45 These cases, as well as others now pending in
the courts of appeal, involve emerging issues in class certification jurisprudence that could, broadly or narrowly, address
some or all of the following topics:
Use of Averages and Statistical Evidence. Tyson Foods,
Inc. v. Bouaphakeo has the greatest potential for significant
ramifications in class certification practice going forward. It
presents the question of whether and to what extent statistical evidence and evidence employing averages or extrapolation techniques may be used to prove liability and/or damages in class actions.
In that case, arising under the Fair Labor Standards Act
(FLSA), the plaintiffs asserted that Tyson failed to properly
compensate them under the Act for “donning” and “doffing”
time––that is, the time it takes to put on or take off clothing
and gear necessary for the performance of their jobs. In order
to prove that the employees were underpaid, the plaintiffs
introduced a “time study” whereby the plaintiffs’ expert
observed over 700 employees donning and doffing work
gear. The average time observed in the study was then extrapolated across class members to demonstrate aggregate underpayment. After class certification was granted and affirmed by
the Eighth Circuit, the plaintiffs prevailed at trial.46
The Supreme Court granted certiorari on the issue of
whether the plaintiffs’ expert’s use of averages and extrapolation techniques in that case, both at class certification and
at trial, was appropriate.47 A narrow ruling by the Court,
based on the reliability of the particular time study at issue (or
the defendants’ failure to challenge it under Daubert), or on
the substantive law under the FSLA,48 would have little consequence to broader practices under Rule 23(b)(3). A broad

ruling, however, one curtailing or eliminating the use of statistical evidence or averaging in general, as urged by Tyson
and its amici,49 could have substantial ramifications, especially in antitrust cases. Statistical evidence, including regression analyses, has long been accepted as a method of proving
common impact and aggregate damages in antitrust cases.50
Should the Court cast doubt on the use of such techniques
in general, the decision could have a profound effect on class
certification in antitrust cases,51 and on substantive law in
general, as average, statistical, and representative evidence is
routinely used as a matter of course in a wide variety of litigation.52
Without attempting to predict the outcome, the passing
of Justice Scalia—a likely vote for reversal—may result in a
4–4 tie, leaving the lower court decision in favor of plaintiffs
undisturbed.
The Presence of Uninjured Class Members. In Tyson,
certiorari was also granted on the question of whether a class
may be certified if it contains uninjured class members.53
Tyson itself has stepped back from its initial position on that
issue, arguing more narrowly that in this particular case there
would be no way to determine which class members had in
fact been injured without extensive mini-trials, thus destroying predominance.54 The question as to whether and to what
extent classes may be certified despite the presence of uninjured class members continues to arise, however,55 with an
exhaustive analysis recently undertaken by the First Circuit
in In re Nexium Antitrust Litigation.56 There, the court held
that it was not required to exclude uninjured class members
prior to class certification so long as, “prior to judgment, it
will be possible to establish a mechanism for distinguishing
the injured from the uninjured class members,” and that
“this mechanism will be administratively feasible.” 57
Even if the Court does not reach this issue in the pending
Tyson case, it is likely to continue to arise until finally
resolved. Even now, litigants can expect extensive debate over
what constitutes an “administratively feasible mechanism” for
identifying uninjured class members.
Ascertainability. Although not now before the Court,
many expect the issue of “ascertainability” to be addressed at
some point, as there is a distinct circuit split embodied in the
Carrera and Mullins decisions from the Third and Seventh
Circuits, respectively.58
The courts have long imposed an ascertainability requirement as a prerequisite to class certification. But that requirement had until recently been evaluated as a function of class
definition, specifically whether the class could be defined by
reference to objective criteria.59 In Carrera v. Bayer Corp.,
however, the Third Circuit set forth an additional requirement to establish ascertainability—specifically, that there
exists “a reliable and administratively feasible” method for
ascertaining class membership.60 Importantly, the Third
Circuit held that any process by which class members would
self-identify through affidavits was not “reliable and administratively feasible.”61
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While some courts have followed the Third Circuit’s
approach,62 others, including the Seventh Circuit in Mullins
v. Direct Digital, LLC, have rejected it.63 In declining to follow Carrera, the Seventh Circuit noted that the Third Circuit’s heightened ascertainability requirement erects “a nearly insurmountable hurdle at the class certification stage in
situations where a class action is the only viable way to pursue valid but small individual claims.” 64 It held that the policy concerns underlying the Third Circuit’s decision were best
addressed through other requirements of Rule 23, such as the
superiority requirement.65
While a heightened ascertainability requirement would
likely have the most significant impact in consumer class
actions, where class members may not have “proof” of class
membership (other than their say-so), Carrera has been
applied to reject certification bids in indirect purchaser
antitrust cases 66 and has also caused the rejection of an
antitrust settlement class comprised of direct purchasers.67
Common Proof of Damages. In the wake of Comcast,
issues continue to arise over what is required of a damages
model to support class certification, specifically whether a
damages model must be proffered that is capable of calculating (1) classwide aggregate damages arising from the violation; (2) individual damages suffered by members of the
class; (3) none of the above; or (4) all of the above.
Relying on Comcast, defendants have urged that class certification requires not only common proof of impact but a
common methodology of proving the damages suffered by
each member of the class.68 Most of the circuit courts addressing this issue since Comcast have held that Comcast does not
materially alter the longstanding rule that individual damages
issues do not, by themselves, preclude class certification.69
The Seventh Circuit has explicitly addressed this issue in
several recent decisions, including McMahon v. LVNV Funding, LLC, where it held that the need for individualized proof
of damages does not necessarily preclude class certification.70
A related issue prompted by Comcast is whether plaintiffs
must proffer a classwide measure of aggregate damages. In
Comcast, an antitrust case, the plaintiffs’ expert did in fact
propose a classwide aggregate measure of damages, which
the Court ultimately rejected as not matching the liability
theory of the case.71 The Court did not hold, because it was
not at issue there, that class certification requires the proffer
of a classwide aggregate damages measure.72 While in antitrust cases such a requirement might not materially alter class
certification practice, as classwide aggregate damages analyses are routinely provided in certification proceedings, such
a requirement may cause significant difficulty in obtaining
class certification in consumer or product defect cases where
classwide aggregate measures of damages may not be available.
In cases where damage calculations are inherently individualized and not subject to formulaic determination, plaintiff practitioners can point the court to “issue certification”
under Rule 23(b)(4) to overcome apparent difficulties arising
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from individualized damages determinations.73 Several circuit
courts have recognized the possibility of severing damages
under Rule 23(c)(4) where damages calculations required
individualized proof.74 Indeed, even in antitrust cases, several courts have certified issue classes under Rule 23(c)(4) after
concluding that Comcast prevented Rule 23(b)(3) damages
class certifications.75 The appropriateness of this practice in
an antitrust case is before the First Circuit in In re Prograf
Antitrust Litigation.76
Class Avoidance Techniques. While not specifically a
matter of class action procedure, the Supreme Court is
addressing this term several methods by which a defendant
may seek to avoid class actions altogether: through bans in
arbitration agreements,77 Rule 68 offers of judgment,78 and
challenges to claims asserting statutory damages.79
In DirectTV Inc. v. Imburgia, the Court rejected the
attempt by a California court to avoid the Supreme Court’s
directives that class action waivers in arbitration clauses must
be enforced notwithstanding contrary state public policy.80
In Spokeo, the Court is considering the issue of whether
the statutory damages provided in some consumer protection
statutes satisfies the injury-in-fact requirement necessary to
confer Article III standing. Depending upon the breadth of
the ruling, the Court’s decision may eliminate the possibility of class actions in a variety of cases where common injury
is claimed under a statute providing for statutory damages.81
Again, the passing of Justice Scalia may affect the outcome
here, as Court observers now predict a 4–4 deadlock, leaving
the lower court decision in favor of plaintiffs intact.82
In Campbell-Ewald Co. v. Gomez,83 the Court addressed
the issue of whether defendants can defeat class actions by
picking off the proposed class representatives with an offer of
complete relief for the representative’s individual claims, even
when the offer excludes any attorneys’ fees and is rejected. In
a 6–3 decision, with Justice Thomas concurring in the result,
the Court rejected the argument that an unaccepted offer of
judgment moots the controversy, but reserved a number of
issues for later decision, including whether an offer coupled
with the tender of payment could moot the claim, whether
an admission of liability would also be necessary, and whether
plaintiffs’ interest in pursuing class relief prevents the case
from being mooted.84
Legislative Changes
In the wake of all of this activity in the courts, rulemaking
and legislative initiatives are under consideration. One such
proposal, H.R. 1927, the “Fairness in Class Action Litigation
Act,” may hurry the demise of class actions. The bill, which
has recently passed the House of Representatives, would bar
class certification unless the proponent demonstrates—based
on a “rigorous analysis”—that each class member has suffered
“the same type and scope of injury.” The conclusion is all but
compelled that passage of the bill would eviscerate class
actions as we know them today.85
The Rule 23 Subcommittee of the Advisory Committee on

Civil Rules is considering amendments to Rule 23, but has
narrowed its anticipated work in the area. None of the amendments under consideration are to the core language of the
Rule 23 requirements and, instead, relate primarily to notice
and settlement issues. Perhaps in anticipation of upcoming
decisions in the courts, the committee has put two issues on
hold: ascertainability and Rule 68 “pick-off ” offers.86
Finally, the Consumer Finance Protection Bureau has
announced that it will consider proposing rules that would
ban consumer financial companies from using arbitration
clauses in their consumer contracts to block class action lawsuits. The ban would apply to “most consumer financial
products and services that the CFPB oversees, including credit cards, checking and deposit accounts, prepaid cards, money
transfer services, certain auto loans, auto title loans, mall
dollar or payday loans, private student loans, and installment loans.” 87
Class Actions on the Precipice?
Many of the important Roberts Court decisions discussed
above, including Wal-Mart, Comcast, and the arbitration decisions Concepcion and Italian Colors, were authored by Justice
Scalia and decided in favor of defendants by narrow margins.88 Thus, at its 50th anniversary, the future of modern Rule
23 may well depend on whether Scalia’s replacement shares
similar views on the relative importance of the class action
mechanism as a vehicle for the vindication of small dollar
claims. Should a Court without Justice Scalia have the opportunity to revisit some settled issues, such as the appropriateness of class action bans in unbargained-for arbitration agree-

[A]t its 50th anniver sar y, the future of moder n
Rule 23 may well depend on whether Scalia’s
replacement shares similar views on the relative
impor tance of the class action mechanism as a
vehicle for the vindication of small dollar claims.

ments, the outcome of those future cases may be different.
Many opportunities exist to restrict, expand, or alter class
action practice, both in the cases now before the Court and in
others expected to reach the Court in the near future. Broad
rulings restricting the use of statistical evidence, requiring
common methodologies to prove individual class member
damages, or requiring as a prerequisite to class certification
that uninjured class members be identified and excluded prior
to certification, might impose burdens on class certification
that are insurmountable in all but a very few cases.
On the other hand, a “new” Roberts Court with a majority that is more receptive to the role that class actions play in
both deterring wrongdoing and recovering for victims, may
put to rest some of the emerging arguments that, if accepted,
would tend to restrict class actions, or even eliminate them
entirely.
After 50 years, are class actions on the precipice and destined for near extinction? Or are they robust and healthy? We
may need two more years to tell.䡵
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mitted by Rule 23(c)(4) and will often be the sensible way to proceed.”);
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Mass. June 10, 2014) (“[C]ertifying an issue-specific class here would
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136 S. Ct. at 471.

81

Spokeo: Is Violation of Statutory Right Enough to Grant Standing?,” N.Y.L.J.,
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www.americanantitrustinstitute/org/.
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Walmart, Concepcion, and Comcast were 5–4 decisions. Italian Colors was
a 5–3 decision, with Justice Sotomayor abstaining because she sat on the
Second Circuit panel that ruled in favor of plaintiffs below. Had she voted,
she presumably would have ruled with the minority. See In re Am. Express
Merchants Litig., 555 F.3d 300, 301 (2d Cir. 2009).

Addendum
Since going to press, the Supreme Court issued its decision in Tyson Foods, Inc. v. Bouaphakeo, No. 14-1146, 2016
WL 1092414 (Mar. 22, 2016), affirming, in a 6–2 decision, a jury verdict in favor of the plaintiff class.
While the Court avoided broad pronouncements impacting class action practice in general, the decision is
nevertheless notable in several ways. First, the Court construed the “predominance” requirement under Rule 23,
holding that it may be satisfied where “one or more of the central issues in the action are common to the class,”
even if “other important matters will have to be tried separately, such as damages or some affirmative defenses
. . . .” Id. at *9. Plaintiffs in antitrust class actions will use this ruling to rebut arguments commonly raised in the
wake of Comcast v. Behrend, that classes may not be certified unless plaintiffs can demonstrate that there is a common methodology for proving individual class member damages.
Second, the Court rejected the argument that statistical or representative evidence is inappropriate in class actions,
holding instead that the admissibility of such evidence is a matter to be determined under Daubert and once such
evidence is admissible, its persuasiveness is a question for the jury. Id. at *10.
Finally, while the Court did not explicitly reach the issue of whether a class may be certified despite the presence of uninjured class members, its discussion suggests that excluding uninjured class members is a problem to
be addressed at the recovery stage, not at class certification. Id. at *11. 䡵
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